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Welcome to the latest edition of Piper Alderman’s e-Bulletin, which aims  
to provide accessible and informative summaries of recent significant  
legal developments.

 
There’s no 10 in ‘11  
for Warburton

Partner, Tom Griffith examines the case 
Seven Network v James Warburton 
in which the Supreme Court of NSW 
upheld a restraint of trade that has the 

effect of delaying a leading television executive’s plans to 
move from Channel Seven to competing network Channel 
Ten with effect from 14 July 2011.

Client Legal Privilege –  
still a hot area of dispute

Although the Evidence Act has  
been around for over 15 years now,  
and the common law in relation to  

legal professional privilege for years longer, challenges to 
claims for privilege only seem to be increasing.  Partner, 
Anne Freeman, examines two recent Supreme Court of 
NSW decisions. 
 

 
Breaking the Chain with  
Third Party Damage

Senior Associate, Ben Hartley and Law 
Graduate, Daniel Coloe look at Hay 
Property Consultants Pty Ltd & Anor v 

Victorian Securities Corporation Limited & Ors, and consider 
the question of causation in the context of a negligent 
valuation – an issue that is the subject of frequent litigation 
in a fluctuating property market.

Floods of complaints 
prompt disaster insurance 
policy inquiry

Senior Associate, Mitch Coidan 
reviews a Federal Government 
announcement of a formal inquiry 

into flood insurance policy wording as a result of the 
devastating Queensland floods.

Taking protected action 
where an employer refuses 
to bargain

Consultant, Professor Andrew 
Stewart reviews the decision in  

JJ Richards & Sons Pty Ltd v Transport Workers Union 
of Australia, in which Fair Work Australia confirmed 
that a trade union can take protected industrial action 
against an employer that is refusing to bargain.  
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There’s no 10 in ‘11 for Warburton
Partner, Tom Griffith examines the case Seven Network v James Warburton  
in which the Supreme Court of NSW upheld a restraint of trade that has the  
effect of delaying a leading television executive’s plans to move from Channel 
Seven to competing network Channel Ten with effect from 14 July 2011.  
Although he shortened it, Justice Pembroke found that the restraint contained  
in Mr Warburton’s terms of employment was reasonable, and has restrained  
him from joining Channel Ten until 1 January 2012.

Mr Warburton unsuccessfully ran counter 
arguments:

•	 that the restraint was invalid

•	 that Channel Seven was prevented  
from enforcing the terms of the 
restraint because of a conversation 
between him and Seven’s  CEO 
David Leckie on 23 February 2011, 
and

•	 that Channel Seven had repudiated 
his employment contract (had shown 
an intention of not being bound by its 
terms) by requiring Mr Warburton to 
leave the premises, quarantining him 
from staff and clients, and providing 
him no work to do.

The Court noted that under the terms  
of his employment contract, Channel 
Seven was not required to provide  
Mr Warburton with work of a particular 
kind, or indeed any work at all if it so 
chose.

Mr Warburton held the position of Chief 
Sales & Digital Officer - Seven Media 
Group. He had general responsibility 
for Seven Media Group’s sales revenue 
generated from a number of businesses 
including Seven’s free-to-air television 
network, its digital television stations, Pacific 
Magazines and Yahoo!7. The Court noted 
that those businesses attract advertisers 
who pay substantial sums to Seven Media 
Group. Advertisers either contracted with 
Seven directly or through agency buying 
groups. 

Whilst performing his role, Mr Warburton 
had daily meetings to discuss sales revenue 
results, sales strategy, client management 
issues and agency management issues. The 
Court also noted that Mr Warburton had a 
sound grasp of the terms of trade entered 
into by the Seven Media Group with the 
agency buyer groups and major direct 
advertisers. He enjoyed good relations  
with them, regularly met with them, and  
was involved in making pitches to them.  
He necessarily knew and understood  
Seven Media Group’s negotiation strategy 
and the extent to which Seven was prepared 
to offer differential rates or discounts and 
incentives to different buying groups and 
direct advertisers.

As well as signing an employment 
contract with Seven, Mr Warburton 
was bound by a management equity 
participation deed (MEP deed), which 
was designed to protect the multi-million 
dollar investments of Seven Media 
Group and private equity firm Kohlberg 
Kravis Roberts & Co (KKR) in Seven 
Media Group. The terms of the MEP 
deed imposed lengthy post-employment 
restraints on executive participants from 
competing with Seven Media Group or its 
subsidiaries.

Channel Seven sought to restrain  
Mr Warburton from joining a competitor 
until 12 months after the expiry of his 
employment contract, that is 12 months 
after 14 October 2011. Mr Warburton 
sought to argue that the restraint was 
invalid, but that if it was found to be valid 
it should run from the date on which he 
signed his contract with Channel 10 and 
was required to leave Channel Seven’s 
premises, 2 March 2011, and should only 
run for 6 months. 
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The Court took into consideration  
the considerable confidential and 
commercially sensitive information to 
which Mr Warburton had been exposed 
in his role at Channel Seven.

Another ground in favour of the 12 
month (or 10 month) restraint being 
upheld was the nature of the negotiation 
cycle that Seven conducted each year 
with agency buying groups and major 
direct advertisers. The Court noted that 
negotiations tended to commence in 
April/ May of each year and run until 
November/ December.

The case is a reminder that the terms 
of post employment restraints can be 
enforceable, provided that they can be 
shown to be in aid of the reasonable 
protection of the legitimate business 
interests of the employer.

Media focus on the case has 
acknowledged that while Seven 
succeeded in delaying Mr Warburton’s 
commencement at Network Ten, there 
were some unfavourable findings about 
Seven’s CEO Mr Leckie as a witness and 
that Mr Warburton’s evidence about 
the meeting on 23 February 2011 was to 
be preferred.  Ultimately that issue was 
something of a side-show.

As a general rule, Courts have been 
reluctant to uphold post employment 
restraints that have the effect of preventing 
a person from earning a living. As it is, the 
period during which Mr Warburton will 
be prevented from earning  a living in the 
television industry will be relatively short, 
from 14 October 2011 to 1 January 2012.

Mr Warburton’s arguments that the 
restraint clause was void for uncertainty did 
not succeed. Justice Pembroke found that 
the relevant clause was comprehensible and 
workable.

The key issue in the case was whether the 
length of the restraint was reasonable in all 
of the circumstances.

In order for a post employment restraint 
to be enforceable, an empoyer must have 
a legitimate interest to protect. On analysis 
of all of the relevant facts, the Court found 
that Seven and KKR had such a legitimate 
interest. The restraints in the MEP deed 
were designed to: 

•	 ensure that the investment of each  
of the senior management participants 
was not undermined or devalued

•	 reduce the risk of devaluation of the 
business by the departure of any 
executives to work for competitors

•	 reduce the risk of misuse of confidential 
information by provision to its 
competitors, and

•	 reduce the risk of dissipation or 
reduction in the customer connection  
of the business.

The terms of the MEP deed relevantly 
provided that a 12 month restraint 
would be imposed on an employee who 
ceased to be employed or engaged by a 
Group company. The Court found that 
the purpose of the restraint clause was 
to protect Seven Media Group, Seven 
Network Limited and KKR for 12 months 
after an employee had ceased to have 
access to confidential information, clients 
and staff to which he would have been 
exposed in the course of his employment.

There was an initial question of 
contractual interpretation. The Seven 
parties contended that Mr Warburton 
should be restrained for a further 12 
months following the expiry of his 
employment contract on 14 October 
2011, that is until 14 October 2012. The 
Court held that that was unreasonable, 
given that Mr Warburton had already 
been excluded from Seven’s premises, 
and had been quarantined from Seven’s 
confidential information, clients and 
staff since 2 March 2011. The Court 
concluded that  the words “ceases to be 
employed or engaged” in the MEP should 
be read as applying from 2 March 2011 
onwards. That is despite Channel Seven 
continuing to be under an obligation to 
pay Mr Warburton under his employment 
contract until 14 October 2011. 

Justice Pembroke found that the 
only logical reason for the protection 
afforded by the 12 month restraint was 
Mr Warburton’s access to confidential 
information, staff and clients during the 
course of his employment. Just so that 
there was no doubt about the question, 
Justice Pembroke stated that he had 
formed the view that any restraint 
that extended beyond 1 January 2012 
would exceed what is necessary for the 
reasonable protection of the legitimate 
interests of the plaintiffs. 

For further information contact:

 Tom Griffith, Partner 
t  +61 2 9253 9913 

tgriffith@piperalderman.com.au



[ P U B L I C A T I O N  N A M E ]

PA e-Bulletin 4 June 2011

Client Legal Privilege – still a hot area of dispute
Although the Evidence Act 1995 (Cth) has been around for over 15 years now,  
and of course the common law in relation to legal professional privilege for  
years longer, challenges to claims for privilege only seem to be increasing.   
Partner, Anne Freeman, examines two recent Supreme Court of NSW decisions.  

In Transgrid v Members of Lloyds Syndicate, 
the issue was whether documents 
produced under subpoena by a consultant 
to Transgrid were privileged from 
production in circumstances in which the 
consultant had been provided with copies 
of correspondence between Transgrid 
and its lawyers, and in one case, a letter 
between another consultant retained by 
Transgrid and Transgrid’s lawyers. 

Central to the determination of the 
matter was whether the subpoenaed 
consultant was relevantly an agent for the 
purpose of the definition of “client” in 
section 117 of the Evidence Act. 

Reference was made to the NSW Court 
of Appeal decision in Meteyard v Love, 
in which it was held that independent 
consultants engaged by an insurer to 
investigate a loss were agents of the 
insurer. In light of that, Justice Ball 
considered that if the purpose of a 
communication between a client and 
a third party such as an independent 
consultant is to enable the third party/
consultant to assist the client in some 
way, and the third party/consultant has 
no interest in the communication other 
than to provide that assistance, then that 
third party/consultant is acting as the 
agent of the client for the purpose of that 
communication. 

Included in the consultant’s scope of 
retainer was relevantly to assist to 
negotiate and manage contract disputes 
on behalf of Transgrid and to manage the 
construction project. 

His Honour found that the consultant had 
received copies of the communications as 
agent for Transgrid, noting that many of the 
letters were prepared by Transgrid’s lawyers 
to advise it on claims under the construction 
contract and that the evidence was that the 
communications had been provided to the 
consultant so that it could provide assistance 
in relation to those claims. 

As a result, the claim for privilege was 
upheld and the documents produced could 
not be inspected. 

Maintenance of such a privilege claim will 
be reliant upon evidence of the scope of 
work to be undertaken by the third party/
consultant and, as always, the purpose of the 
relevant communications. 

The issue for Justice White in Fenwick v 
Wambo Coal Pty Limited was whether there 
had been a waiver of privilege over legal 
advice provided to the defendant because 
of the discovery by the defendant of a draft 
letter from the defendant to the plaintiff 
which referred to the legal advice. 

The draft letter relevantly provided as 
follows:

“Wambo Coal referred your email and previous 
correspondence to its lawyers for legal advice 
on this issue. The legal advice Wambo Coal 
received is as follows:

a. There is a registered right of way 
across Lot 1 in DP110084 and Lot 2 
in DP1100874. This is depicted as the 
‘Existing R.O.W.’ on the attached plan. 
This is the right of way you use to access 
and egress your land, and Wambo Coal 
will continue to observe to this right of 
way. 

b. In relation to the right of way you have 
claimed to cross Lot 83 in DP548749, 
depicted as the ‘R.O.W. in Question’ 
on the plan, Wambo Coal has been 
advised that Lot 83 is not encumbered 
with the right of way you are claiming. 
A copy of the relevant title is attached. 
The only right of way registered over Lot 
83 is in relation to Lot 82, which is also 
owned by Wambo Coal. 

 … 

It would appear that you do not have a 
legal right of way across Lot 83. Therefore 
Wambo Coal cannot allow you to enter 
Lot 83 and you must not do so. In the 
circumstances, Wambo Coal does not intend 
to repair the crossing of South Wambo Creek 
situated in Lot 83…”

The draft letter was never sent. It was, 
however, discovered by the defendant 
and produced for inspection based 
upon the view that it was not privileged. 
Accordingly, it could not be argued that 
the production of the document was 
inadvertent, unintentional or mistaken. 
But the defendant did argue, first, that 
the substance of the legal advice was not 
disclosed, such that the discovery of the 
draft letter did not amount to a waiver, 
and second, if it was so disclosed, that the 
production of the document on discovery 
was under compulsion of law, i.e. not 
voluntary. 
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In determining the first argument, his 
Honour summarised the authorities as to 
whether the substance of the advice had 
been disclosed. His Honour concluded 
that the “balance of authority is that at 
least an express or implied summary of 
legal advice received amounts to disclosure 
of the substance of the advice”. (See the 
Authorities on disclosure table opposite, 
for a review of some of the decisions)

Justice White concluded that the draft 
letter disclosed not only what is said to 
be the conclusions of the legal advice but 
the reasoning behind those conclusions. 
Therefore there had been a disclosure of 
the substance of the legal advice. 

The question then became whether the 
disclosure had been voluntary. Justice 
White found that the discovery of the 
document was under compulsion of law 
but that production of the document for 
inspection was not necessary if the draft 
letter itself was privileged. His Honour’s 
view was that the defendant could have 
claimed privilege over the draft letter 
as adducing evidence of the draft letter 
would have resulted in the disclosure of 
confidential privileged communications 
between the defendant’s lawyers and 
their client. 

Even though the defendant had taken 
what his Honour considered to be a 
mistaken view that it could not claim 
privilege over the draft letter, it could  
not be said that the disclosure of the 
letter was not knowing and voluntary. 
As a result, the legal advice had to be 
produced for inspection by the plaintiff. 

Authorities on disclosure

 
What was said?

 
Disclosure of substance of advice?

“There is a dispute about the conversion 
ratio. Ampolex maintains that the correct 
ratio is 1:1 and has legal advice supporting 
this position.”

 
Yes (Ampolex Limited v Perpetual 
Trustee Company Limited (Canberra)

An advice had been obtained to the 
effect that the proceedings were soundly 
based in legal principle, had considerable 
strengths, and a written advice had been 
obtained that there were substantial 
difficulties with the state’s cross-claim and 
good prospects of BT effectively resisting 
the cross-claim. 

 
Yes (BT Australasia Pty Limited v 
State of New South Wales (No 7))

“My solicitors have advised me that the 
Company has potential claims against  
Apogee and certain members of its 
management pursuant to section 205 of  
the Corporations Law, and in relation to the 
sum of US$500,000 which was paid  
to Apogee and its management”

 
No (Southern Cross Airlines Holdings 
Ltd (in liq) v Arthur Andersen & Co  
(a firm))

Counsel had made “certain 
recommendations” as to whether a 
particular issue should be pleaded in reply 
or in the statement of claim, and following 
receipt of that advice, the decision was 
made to plead the matter in the statement 
of claim. 

 
Yes (Adelaide Steamship Company 
Ltd v Spalvins)

Counsel had advised that a pleading might 
not permit the second defendant to claim 
contribution, and out of caution, leave 
should be sought to file a further cross-
claim. 

 
Yes (NRMA Ltd v Morgan (No 2))

For further information contact:

Anne Freeman, Partner 
t  +61 2 9253 9934 

afreeman@piperalderman.com.au
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Breaking the Chain with Third Party Damage
Senior Associate, Ben Hartley and Law Graduate, Daniel Coloe look at Hay 
Property Consultants Pty Ltd & Anor v Victorian Securities Corporation Limited  
& Ors, and consider the question of causation in the context of a negligent 
valuation – an issue that is the subject of frequent litigation in a fluctuating 
property market.

Background

In 2004, Amir and Indira Burzic borrowed 
money for the purchase of property in 
Dandenong. The valuers forwarded a 
valuation to the lender indicating that the 
value of the properties was $800,000 and 
was adequate security for 65% of that 
amount. On that basis the lenders lent 
$520,000 to the borrowers and attained 
the security of first mortgages over the 
properties.

The borrowers subsequently defaulted 
on their loan repayments, and the lender 
took possession of the properties. 
However, before doing so, the properties 
were deliberately damaged by an 
unknown third party. The properties were 
then sold for $380,000 by the lender 
resulting in a $170,601.74 loss. It was 
agreed that the valuers owed the lender 
a duty of care and that if the valuers had 
not inaccurately valued the properties, 
the lender would not have made the loan 
at all.

The lender issued proceedings in the 
County Court of Victoria seeking damages 
for breach of contract, negligence and for 
loss caused by the valuers’ misleading and 
deceptive conduct contrary to section 
52 of the Trade Practices Act 1974 (Cth) 
(TPA) (or more particularly under section 
82 of the TPA which allows the recovery 
of damages for breach).

The County Court had to resolve two 
questions: 

1. Are the valuers liable for the entire 
loss sustained by the lender or is the 
diminution in value caused by the third 
party criminal damage to be excluded? 

2. Do the proportionate liability provisions 
under Pt VIA TPA or Pt IVAA Wrongs 
Act 1958 (Vic) operate to reduce/
eliminate the valuers’ liability?

In regards to the first question, the court 
held that it was bound by Henville v Walker, 
which held that section 82 of the TPA did 
not require the plaintiff to prove that the 
valuers’ misleading advice was the sole 
cause of their loss. In regards to the second 
question, the court held that valuers were 
liable for the whole loss suffered on the 
sale of the properties, because the valuers’ 
misleading and deceptive conduct was one 
of two operative causes of the lender’s loss.

Appeal to the Supreme  
Court of Victoria 

The valuers appealed on the ground that 
the trial judge erred in concluding that the 
damage to the property committed by 
unknown persons was not an intervening 
act, and that it did not break the chain of 
causation between the negligence of the 
valuers in overvaluing the subject property 
and the loss claimed by the respondent. 
The valuers argued even though the over-
valuation meant that money was lent 
that normally would not have been, if the 

properties had not been damaged they 
would still have sold for $595,000, an 
amount sufficient to cover the lender’s 
loss. 

The decision came down to causation, 
specifically whether there was a causal 
connection between the valuers’ 
misleading representations and the 
lender’s loss, or whether the deliberate 
property damage was an intervening act.

In looking at causation Justice Neave held 
that “general principles should be applied in 
resolving causation issues.”  Her Honour 
did however note that in the case of 
section 82 of the TPA, whilst common 
law principles are relevant they are not 
decisive as decisions on causation are 
dependent on their particular facts.

In deciding the case, Justice Neave 
considered a number of English and 
Australian authorities. In the UK prior to 
the decision in Banque Bruxelle Lambert 
SA v Eagle Star Insurance Ltd, English 
authority differed on the extent to 
which compensation would be granted 
depending on whether the case was (1) 
one where no loan would have been 
made but for the negligent valuation (no 
transaction); or (2) where a smaller loan 
would have been made if the valuation 
was correct (lower amount). Banque 
Bruxelles simplified this position by holding 
that all lenders were entitled to recover 
the difference between the sum lent 
and the sum recovered from a negligent 
valuer, because damages should be 
measured by reference to the kind of loss 
which fell within the valuer’s duty of care. 



[ P U B L I C A T I O N  N A M E ] [ P U B L I C A T I O N  N A M E ]

PA e-Bulletin 7 June 2011

•	 None of the authorities discussed 
supported the lender’s claim for the 
whole of the loss. The law does not 
require valuers to act as insurers of 
the loan for all subsequent actions 
after the negligent misstatement. The 
reference to the 65% loan to value 
ratio here was not an undertaking 
that the properties’ value would 
remain adequately secured even if 
the properties were subsequently 
damaged. 

•	 The case was an example of an 
abnormal event intervening between 
breach and damage breaking the 
chain of causation between the 
misrepresentation and the loss.

•	 Finally, in common law negligence 
cases, courts have been reluctant 
to hold a defendant liable for harm 
caused by subsequent criminal acts. 
In these cases the courts may deny 
liability by holding that no duty is 
owed to a victim to prevent the 
harm suffered, or by holding that the 
damage was too remote. In some 
cases defendants have been held 
liable for the subsequent acts of third 
parties but only because the negligent 
actions created a risk that the latter 
may occur. This principle did not 
apply here. 

Therefore the court held that the appeal 
should be allowed. 

Decision

Justice Neave held that the lender was not 
entitled to section 82 damages for loss of 
the value of the properties resulting from 
the third party criminal acts. The loss on 
resale was not an indivisible loss which was 
caused by the misleading representations of 
the valuers, but rather two distinct types of 
loss, one attributable to the damage by third 
parties. 

The reasoning was as follows:  

•	 Even though the lender would not 
have made the loan but for the valuers’ 
misrepresentation, the satisfaction of 
the “but for” test was not sufficient 
to mean that loss was caused ‘by’ the 
negligent valuation. In a factual sense, 
the lender would not have suffered 
any loss if it had not entered into the 
transaction with the borrowers.

•	 Justice Neave held that whilst the 
lender would not have suffered any 
loss if it had not made the loan, the 
misrepresentation merely “initiated 
the train of events and did not create a 
legally causal relationship between the loss 
caused by the damage to the properties 
and the making of the loan.”  

•	 The legal context in which the right to 
recover damages arises must be taken 
into account in resolving causation 
issues. The object of the TPA is not 
for a negligent valuer to be liable for 
losses caused by third parties unless 
the breach increased the risk that the 
subsequent acts would occur.

Justice Neave then referred to the three 
leading Australian authorities, Kenny & 
Good Pty Ltd v MGICA (1998), Henville 
and I&L Securities v HWT Valurers (2002). 
Kenny involved a transaction that would 
not have been entered into but for the 
negligent over-valuation. The High Court 
held 6:1, that in “no transaction” cases the 
negligent valuer would be liable for the 
actual loss.

In Henville, the majority held that the 
financial loss on the sale of the home 
units was caused by the estate agent’s 
misleading advice as to the prospective 
value of the units and the appellant’s own 
negligence did not prevent section 82 of 
the TPA from applying. The High Court 
also held 3:2 that the estate agents were 
liable for the whole of the loss.

I&L Securities was consistent with Henville 
that section 82 damages cannot be 
reduced by the plaintiff’s contributory 
negligence as contributory negligence 
is irrelevant unless the court can find 
that the loss was divisible into ‘parts’ 
and the original contravening party did 
not cause those other parts. Once the 
loss is determined to be a result of the 
contravening conduct it cannot be divided.
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The decision also reminds parties that 
the overall purpose of section 82 of the 
TPA (and from 1 January this year, the 
Competition and Consumer Act 2011), will 
be taken into account when determining 
causation and if loss does not flow from a 
menace that consumer protection legislation 
is designed to protect, then courts will be 
reluctant to allow recovery of damages.

Finally, in a fluctuating property market, 
the case serves as a reminder that care and 
consideration must be given when valuating 
a property and likewise the decision to loan 
monies based on a valuation. While the 
factual scenario in Hay Property Consultants 
was unique, the fact that a valuer was being 
pursued through the court following a 
negligent valuation was most certainly not.

Implications

Hay Property Consultants presents a unique 
factual scenario from other cases dealing 
with negligent valuation. Unlike cases 
where the intervening event included a 
drop in the property market or purchaser 
negligence, third party criminal damage 
was found to break the chain of causation.

This case stands as a reminder that 
causation must be carefully assessed 
on its merits. Despite the plaintiff being 
successful at first instance, the outcome of 
the appeal is indicative that the question 
of causation can be quite complex. This 
case further confirms that applying a “but 
for” analysis can be unreliable in proving 
causation.

For further information contact:

Ben Hartley, Senior Associate 
t  +61 3 8665 5553 

bhartley@piperalderman.com.au

Daniel Coloe, Law Graduate 
t  +61 3 8665 5513 

dcoloe@piperalderman.com.au
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As a result of the increase in natural 
disaster insurance claims following the 
devastating Queensland floods during late 
December 2010 and early January 2011, 
a new Federal Government consultation 
paper has been commissioned which 
seeks, amongst other objectives, to 
provide a single definition of the term 
“flood” in insurance policies. It is intended 
that standardised definitions of common 
terms such as “floods” will apply across 
Australia to ensure that insurance policy 
holders are aware of what items will be 
covered by their insurance policy prior to 
experiencing loss as a result of a natural 
disasters. 

Expectations are that the Federal 
Government’s consultation paper will 
recommend that its definition of the term 
“floods” should only appear in insurance 
policies.

Presently, the law permits policies to 
include terms such as “accidental floods” 
or “flash flooding” to describe what is 
covered but still exclude cover where 
a flood is caused by a river breaches its 
banks. The term “flood” has therefore 
been standardised and given plain English 
meaning, which will assist insurance 
consumers to understand what loss and 
damage arising from natural disasters will 
be covered.

The consultation paper contains the 
following specific proposals:

•	 A	standard	definition	of	“floods” for 
inclusion in insurance policies. The 
standard definition, which has been 
designed by the Government, in close 
consultation with the Insurance Council 
of Australia and consumer groups, 
provides: 
 
“Flood means the covering of normally dry 
land by water that has escaped or been 
released from the normal confines of:

1. Any lake, or any river, creek 
 or other natural water course,  
 whether or not altered or   
 modified, or

2. Any reservoir, canal or dam.”  

•	 Stormwater	run	off	will	continue	to	be	
included in the standard cover for home 
and contents policies. 

•	 Inclusion	of	a	short	“key	facts”	
statement on policies that summarises 
the contents of the insurance policy 
and thereby enables consumers to 
clearly understand , at a glance, the key 
elements of the policy, such as what is 
covered and what is clearly not. 

•	 The	consultation	paper	also	includes	
information on recommendations for 
the the creation of other initiatives in 
policy drafting, including:

1. Flood mapping 

2. Limitation on claims handling  
 time

3. A centre pay facility for payment  
 of insurance premiums. 

The proposals were the subject of public 
consultation, and submissions on the 
paper were invited to be made before 
13 May 2011. All issues raised during 
the consultation process will then be 
considered by the Natural Disasters 
Insurance Review, which is due to  
report to the Federal Government by  
30 September 2011. 

Floods of complaints prompt  
disaster insurance policy inquiry
Senior Associate, Mitch Coidan reviews a Federal Government announcement of 
a formal inquiry into flood insurance policy wording as a result of the devastating 
Queensland floods.

For further information contact:

Mitch Coidan, Senior Associate 
t  +61 2 9253 9968 
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On the view the Bench took, there is no 
need to show that bargaining has actually 
commenced, and nor does it matter that 
the union has not obtained a ‘majority 
support determination’ effectively 
compelling the employer to negotiate. 
All the union need show to get an order 
for the balloting of its members is that 
it has made ‘genuine’ attempts to reach 
agreement over its proposed deal.

As the Full Bench put it:  

 [T]here is nothing in the legislative 
provisions to suggest that a bargaining 
representative should not be permitted 
to organise protected industrial action 
to persuade an employer to agree 
to bargain. Nor is there anything to 
suggest that a union which is genuinely 
trying to reach an agreement for its 
members, but cannot get the employer 
to agree to bargain, should not be able 
to organise protected action unless 
it has the support of the majority of 
employees ...

 Pursuing a majority support determination 
might be seen as equally effective or even 
more effective in getting the employer 
to agree to bargain than attempting 
to organise protected industrial action. 
But the fact that the TWU chose one 
approach rather than the other is 
not necessarily indicative of a lack of 
genuineness ...

 In a case in which a bargaining 
representative legitimately requests an 
employer to bargain and it is clear the 
employer does not agree to do so, it 
is likely that the representative will be 
found to be genuinely trying to reach an 
agreement, unless there is material from 
which it could be concluded that the 
request to bargain is a sham.

For the time being at least, that settles 
the question of how the Act should be 
interpreted. But it seems quite possible  
that this matter will be pursued in the  
higher courts.

Taking protected action where an  
employer refuses to bargain
In an important ruling, a Full Bench of Fair Work Australia has confirmed an  
earlier decision that a trade union can take protected industrial action under  
the Fair Work Act 2009 (Cth) against an employer that is refusing to bargain,  
regardless of the level of membership or support the union enjoys at the  
workplace. Consultant, Professor Andrew Stewart reviews the decision in  
JJ Richards & Sons Pty Ltd v Transport Workers Union of Australia.   

For further information contact:

Professor Andrew Stewart, Consultant 
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astewart@piperalderman.com.au
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